STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ALL PONER GENERATORS

CORPORATI ON,
Petitioner,

VS. Case No. 03-3954BI D

DEPARTMENT OF CORRECTI ONS,
Respondent,

and

PANTROPI C PONER PRCDUCTS

| nt er venor.
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Novenber 21, 2003, by video tel econference, with the
Petitioner and the Intervenor appearing in Mam, Florida, and
t he Respondent appearing in Tallahassee, Florida, before
Patricia Hart Ml ono, a dul y-designated Adm ni strative Law Judge
of the Division of Adm nistrative Hearings, who presided in
Tal | ahassee, Florida.

APPEARANCES

For Petitioner: LaShawn Strachan, Esquire
Law O fice of LaShawn Strachan, P. A
150 Northwest 168th Street, Suite 210
North M am Beach, Florida 33169



For Respondent: Susan P. Stephens, Esquire
Departnent of Corrections
2601 Bl ai rstone Road
Tal | ahassee, Florida 32399-2500

For Intervenor: David M MDonal d, Esquire
McLuskey & McDonal d, P. A
Two Datran Center, Suite 1901
9130 Sout h Dadel and Boul evard
Mam, Florida 33156

STATEMENT OF THE | SSUE

Whet her the Respondent's decision to reject the bid
subnmitted by the Petitioner in response to Invitation to Bid
# 03-DC-7514, Maintenance and Repair of Enmergency Generators,
was contrary to the Respondent's governing statutes, the
Respondent's rules or policies, or the specifications in the
Invitation to Bid.

PRELI M NARY STATEMENT

In a Petition filed with the Departnent of Corrections
("Department”) on COctober 10, 2003, Al Power Generators
Corporation ("Al'l Power Generators") asserted that the
Departnent's decision to reject its bid, which was submtted in
response to Invitation to Bid # 03-DC-7514 ("the 1TB"), for
mai nt enance and repairs of emergency generators in Region |V was
clearly erroneous, arbitrary or capricious, and contrary to its
own rules. Al Power Generators alleged that it net the
experience requirenent set forth in the I1TB and that it should

have been awarded the contract as the | owest responsive bidder.



The Departnent transmitted the petition to the D vision of

Adm ni strative Hearings for the assignnent of an adm nistrative
| aw judge. On Novenber 12, 2003, Pantropi c Power Products
("Pantropic") filed a petition to intervene in the proceedi ng,
and Pantropic was granted intervenor status in an order entered
Novenber 18, 2003. Pursuant to notice, the final hearing was
hel d on Novenber 21, 2003.

At the hearing, the parties offered Joint Exhibits 1
t hrough 4, which were received into evidence. Al Power
Cenerators presented the testinony of Juan Ricardo Garcia, its
President, and Petitioner's Exhibit 1 was received into
evi dence. The Departnment presented the testinony of D ana
Trahan, a purchasing anal yst enpl oyed by the Departnment, and
Robert Richard Rogers, a nmi ntenance and construction officer
enpl oyed by the Departnent; Respondent's Exhibit 1 was received
into evidence. Pantropic presented the testinony of Richard
Gaska.

The one-volune transcript of the proceedings was filed with
the Division of Adm nistrative Hearings on Decenber 9, 2003, and
the parties tinely filed proposed findings of fact and
conclusions of |law, which have been considered in the

preparation of the Recormmended Order.



FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nmade:

1. On June 23, 2003, the Invitation to Bid ("ITB") for Bid
No. 03-DC-7514 was advertised and also mailed to prospective
bi dders on the bidding |list maintained by the Departnent. The
| TB solicited bids for the naintenance and repair of energency
generators in correctional facilities, and separate bids were to
be submitted for Regions | through IV.

2. Al Power Generators submtted its bid by the deadline
of 2:00 p.m Septenber 15, 2003, together with four other
bi dders, including Pantropic. Both Al Power Generators and
Pantropic bid only on the part of the ITB relating to work in
Region |V.

3. \Wen the bids were opened, the annual costs stated by
the bidders for each region covered by the | TB were read and
recorded. Al Power Generators' cost total was |ower than that
of Pantropic, and All Power Cenerators was the apparent |owest
responsi ve bi dder.

4. After the bids were opened, Departnent personnel
reviewed the cost tabulations to confirmtheir accuracy and
revi ewed the other docunentation required by the ITB, including

the Certification/Attestation for Mandatory Statenents, the



Certification/Attestati on of Executive Summary Statenents, and
t he Bi dder's Background Summary, to ensure the bidders’
responsi veness to the requirenents of the | TB.

5. As aresult of this review, the Departnent's
Procurenent Manager determ ned that Al Power Generators did not
neet the three years' business/corporate experience requirenment
of the ITB. The Procurenent Manager recomended that the
contract be awarded to Pantropic, the next |owest bidder. This
recommendati on was accepted, and the Departnent noted on the Bid
Tabul ation formits intent to award the contract for Region |V
to Pantropic and its determ nation that All Power Generators did
"not meet required experience criteria."

6. In Section 1.3 of the ITB, "nmandatory responsi veness
requi renments" are defined in pertinent part as follows: "Terns,
conditions or requirenents that nust be nmet by the bidder to be
responsive to this I TB. These responsiveness requirenments are
mandatory. Failure to nmeet these responsiveness requirenents

wi |l cause rejection of a bid. (Enmphasis in original.)

7. Section 4.3.6 of the ITB provides in pertinent part:

The Department shall reject any and all bids
not neeting mandatory responsiveness
requirenents. In addition, the Departnent
shal |l also reject any or all bids containing
material deviations. The follow ng
definitions are to be utilized in making

t hese determ nations:



4.3.6.1 Mandatory Responsiveness

Requi renments: Terns, conditions or

requi rements that nust be net by the bidder
to be responsive to this ITB. These
responsi veness requi renents are nandatory.
Failure to neet these responsiveness
requirements will cause rejection of a bid.

4.3.6.2 WMaterial Deviations: The
Department has established certain
requirements with respect to bids to be
submtted by bidders. The use of shall,
must or will (except to indicate sinple
futurity) in this ITB indicates a

requi renent or condition which nay not be
wai ved by the Departnment. A deviation is
material if, in the Departnent's sole

di scretion, the deficient response is not in
substantial accord with this ITB' s

requi rements, provides an advantage to one
bi dder over other bidders, has a potentially
significant effect on the quantity or
quality of itenms or services bid, or on the
cost to the Departnent. Material deviations
cannot be waived and shall be the basis for
rejection of a bid.

(Enphasis in original.)
8. The Mandatory Responsiveness Requirenments are set forth
in Section 5.1 of the ITB, which provides in pertinent part:

The following terns, conditions, or

requi renents nmust be net by the bidder to be
judged responsive to this | TB. These
responsi veness requirenents are nandatory.
Failure to neet these responsi veness

requi renents shall cause rejection of a bid.
Any bid rejected for failure to neet

responsi veness requirements will not be

revi ewed.

* * *

5.1.4 It is mandatory that the bidder sign,
have certified by a notary public and
return, under Tab 1, the



"Certification/Attestation for Mandatory
Statenents” (ATTACHMVENT 1), which includes

the follow ng statenents:

5.1.4.1 Business/ Corporate Experience:
A statenent certifying that the
bi dder/ contractor has busi ness/corporate
experience of at least three (3) years
relevant to the provision of generator
mai nt enance and repair, wthin the last five
(5) years.

5.1.4.2 Authority to Legally Bind the
Bi dder: A statenment certifying that the
person signing formPUR 7031 [the Bidder
Acknowl edgnent] and all other fornms is the
person in the bidder/contractor's
organi zati on responsi ble for, or authorized
to make, binding decisions as to the prices
bi d.

9. Juan R Garcia signed the form PUR 7031 and the
Certification/Attestation for Mandatory Statenents as President
and owner of All Power Generators, and these docunents were duly
not ari zed.

10. The Certification/Attestation for Mandatory Statenents
formsigned by M. Garcia contains the foll ow ng statenent:
"This is to certify that the bidder/contractor has
busi ness/ cor porate experience of at |east three (3) years
rel evant to the provision of generator maintenance and repair,
within the last five (5) years."

11. M. Garcia also signed the Certification/Attestation

of Executive Summary Statenents, wherein he certified that "the



bi dder is a corporation” that is "registered to do business in
Fl orida.™

12. Finally, M. Garcia conpleted the Bidder's Background
Summary for Al Power Generators in which he stated that Al
Power Generators was established in 2001 as a corporation whose
primary business was to service and repair generators. Al
Power Generators has been doi ng business for approxi mately two
and one-half years.

13. M. Garcia has worked for 21 years repairing and
mai ntai ni ng generators. Prior to organizing Al Power
Generators, M. Garcia was the service manager for a conpany
call ed Power Depot. Hi's primary job at Power Depot was
repai ring and mai ntai ning generators, and, anong other technical
qualifications, he is certified by Kohler to work on the
generators it manufacturers.

14. Al Power Cenerators has five enpl oyees, including
M. Garcia, who have between 8 and 22 years' experience
mai ntai ni ng and repairing generators.

15. It is of critical inportance that the Departnent's
energency generators be properly nmaintained and pronptly
repaired. Wen there is a power outage in one of the
Departnent's correctional facilities, energency generators
automatically start and provi de energency power to operate

security systens, food service operations, water wells,



wast ewat er plants, and enmergency lighting. Under the |ITB,
response time is 24 hours for non-energency repairs and four
hours for energency repairs. The bidder/contractor who is
awar ded the contract to maintain and repair energency generators
used in the correctional facilities nust have enpl oyees who are
technically proficient in maintaining and repairing generators,
but, because of the short response tinme for repairs and the
numer ous correctional facilities covered by the contract,
especially in Region 1V, the Departnent requires that the
bi dder/ contractor al so have busi ness/corporate experience in
managi ng contracts and coordinating the necessary nai ntenance,
routine repairs, and energency repairs of the generator systens.
16. The evidence presented by Al Power Generators is not
sufficient to establish that its bid satisfied the nandatory
requi renment that the bidder/contractor have a m ni mum of
t hree years' business/corporate experience. Al Power
Generators was organi zed in 2001 and has been in business only
two and one-half years. Even though M. Garcia has many years
of technical experience in the repair and mai ntenance of
generators, Al Power Cenerators does not have the
busi ness/ cor porate experience required by the |ITB.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has

jurisdiction over the subject matter of this proceedi ng and of



the parties thereto pursuant to Sections 120.569 and 120.57(1)
and (3), Florida Statutes (2003).2

18. Inits Petition, Al Power Cenerators has all eged that
the Departnent's decision to reject its proposal is erroneous,
arbitrary or capricious, and contrary to its own rule. Al
Power Generators' bid protest was filed pursuant to
Section 120.57(3), Florida Statutes, which provides in pertinent
part:

(f) . . . In a conpetitive-procurenent
protest, other than a rejection of all bids,
the adm nistrative | aw judge shall conduct a
de novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the bid or proposal
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious.

19. The court in State Contracti ng and Engi neeri ng Corp.

v. Departnent of Transportation, 709 So. 2d 607, 609 (Fla. 1st

DCA 1998), defined the de novo hearing required by
Section 120.57(3)(f) as

a formof intra-agency review. The

judge may receive evidence, as with

any formal hearing under Section 120.57(1),
but the object of the proceeding

is to evaluate the action taken by the
agency. See Intercontinental Properties,
Inc. v. Departnent of Health and

Rehabi litative Services, 606 So. 2d 380
(Fla. 3d DCA 1992).
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20. Section 120.57(3)(f) also provides that "[u]nless
ot herwi se provided by statute, the burden of proof shall rest
with the party protesting the proposed agency action.” There is
no statute placing the burden of proof in a bid protest
proceedi ng on anyone other than the party prosecuting the bid
protest. Section 120.57(1)(j), Florida Statutes, provides in
pertinent part that "[f]indings of fact shall be based upon a
preponderance of the evidence, except in penal or licensure
di sci plinary proceedi ngs or except as otherw se provi ded by
statute, . . . ." There is no statute providing for a | esser or
a greater quantum of proof in a bid protest proceeding than a
preponderance of the evidence. Accordingly, pursuant to
Section 120.57(3)(f), and in accordance with the allegations in
its petition, Al Power Cenerators has the burden of proving by
a preponderance of the evidence that the Departnent’'s decision
that All Power Generators failed to satisfy the nandatory
requi rement that the bidder/contractor have at |east three
years' business/corporate experience was clearly erroneous,
arbitrary, capricious, or contrary to the ITB at issue herein.

21. Based on the findings of fact herein, Al Power
Cenerators has failed to carry its burden in this case. Al
Power Generators was on notice that it nust neet the nmandatory
requi renents set forth in the 1 TB. Anmong those mandatory

requi renments was the requirenent that the bidder/contractor have

11



three years' business/corporate experience, which is in addition
to the technical expertise of the bidder/contractor's staff.?
This requirenent is not arbitrary or capricious; the
Departnent's decision to reject All Power Cenerators' bid was
not clearly erroneous or contrary to its rules or policies; and,
pursuant to the terns of the ITB, the Departnent nust reject Al
Power Generators' bid.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Departnment of Corrections enter
a final order denying the bid protest of All Power Generators
Corporation and dismssing the Petition filed by Al Power
Gener at ors Cor porati on.

DONE AND ENTERED this 13th day of January, 2004, in

Tal | ahassee, Leon County, Flori da.

;Dm 2/ Vatono

PATRI CI A HART MALONO

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl. us
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Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of January, 2004.

ENDNOTES

'/ The contract for Region |V covers 13 mjor correctiona
facilities and 52 emergency generators and rel ated equi pnent

| ocated in Broward, Dade, Charlotte, Desoto, Evergl ades, Hardee,
Hendry, Indian River, Lee, Martin, Ckechobee, and Pal m Beach
counti es.

2/ Al statutory references are to the 2003 edition of the
Fl ori da Statutes unless ot herw se stat ed.

3/ Section 3.4.4 of the | TB addresses staffing requirenents for
the contract and specifies that "[a]ll technicians provided to
perform services shall have at |east 40 hours factory training
on generators simlar to those identified herein, or rel ated
equi pnment . "

COPI ES FURNI SHED

David M MDonal d, Esquire
McLuskey & McDonal d, P. A

Two Datran Center, Suite 1901
9130 Sout h Dadel and Boul evard
Mam, Florida 33156

Susan P. Stephens, Esquire
Depart ment of Corrections

2601 Bl air Stone Road

Tal | ahassee, Florida 32399-2500

Lashawn Strachan, Esquire

150 Northwest 168th Street, Suite 210
North M am Beach, Florida 33169
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Louis A Vargas, General Counse
Departnent of Corrections

2601 Bl air Stone Road

Tal | ahassee, Florida 32399-6563

James Crosby, Jr., Secretary
Department of Corrections

2601 Bl air Stone Road

Tal | ahassee, Florida 32399-2500

NOTI CE OF R GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this recormended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.

14



